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TIME WARNER BNTBRTAINJIBNT COMPANY, L. P • ,

TO BMBRGBNCY MOTION FOR PARTIAL STAY

Time Warner Entertainment Company, L.P., by its attorneys,

hereby submits its opposition to the 29 September 1993 "Emergency

Motion for Partial Stay" filed on behalf of the Wireless Cable

Association ("WCA") and the National Private Cable Association

("NPCA"), which seeks a stay of the effective date of Section

76.64(e) of the Commission's Rules.

The Commission has already entered an order without

soliciting or waiting for timely oppositions. Stay Order, FCC

93-467 (5 Oct. 1993). The Commission entertained the motion on

an emergency basis (apparently under Section 1.298(a) of its

rules) despite the absence of any showing as to why the movants

did not sooner request the action sought in their motion and

without making the finding as to "irreparable injury" or public

interest required by Section 1.298(a).
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In light of the Commission's 5 October order, this

opposition, although timely filed under Sections 1.43 and 1.45(d)

of the Commission's rules, is submitted to complete the record on

these issues. Its purpose is to focus the Commission's attention

on a fundamental error of fact on which the motion and the 5

October stay order are premised. In Paragraph 3 of its 5 October

Stay Order, the Commission apparently accepts the premise that

"wireless cable" and MATV operators provide broadcast signals

"free of charge" to their subscribers. This service is

apparently deemed to be "free" because no explicit charge is made

for such services on the subscriber's bill. Thus, WCA and NPCA

would have the application of the Commission's rule turn on

whether the MATV operator chooses to characterize its monthly

charge as one covering all services or rather self-servingly

characterizes the broadcast signal portion of the service as

"free." This is a distinction without a difference.

The application of the Commission's rules should not depend

on how the MATV operator chooses to format its bill for service.

Rather, application of the rule should turn on the underlying

economic realities of the transaction. An MATV or wireless cable

operator will not go to the expense of providing an antenna and

conveying broadcast signals over that antenna unless it is making

money by doing so. No matter how the bill is formatted, a

commercial enterprise such as an MATV or wireless cable operator

is not likely to be engaged in providing "free" service to

anyone. The Commission thus cannot reasonably premise its
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regulations -- or a stay of those regulations -- on the

assumption that service is being provided "free of charge".

Thus, for the reasons stated herein and in Time Warner's

7 June 1993 Opposition to Petitions for Reconsideration or

Clarification in this proceeding, the Commission should have

denied the stay and should deny the petitions for reconsideration

of Section 76.64(e) of the rules.

Respectfully submitted,

TIME WARNER ENTERTAINMENT
COMPANY, L. .

Brian Conboy
Theodore Case W tehouse
Jennifer A. Donaldson

WILLKIE FARR & GALLAGHER
Three Lafayette Centre
1155 21st Street, N.W.
Washington, D.C. 20036
(202) 328-8000

Robert D. Joffe
CRAVATH, SWAINE & MOORE
Worldwide Plaza
825 Eighth Avenue
New York, N.Y. 10019
(212) 474-1000

Its Attorneys

Dated: Washington, D.C.
6 October 1993
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CBRTIFICATE OF SERVICE

I hereby certify that, on October 6, 1993, copies of the

foregoing "Opposition of Time Warner Entertainment Company, L.P.,

to Emergency Motion for Partial Stay" were served by First Class

Mail, postage prepaid, to the following:
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Vice President
Standard Tobacco Company, Inc.
P. O. Box 100
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President
Hammett & Edison, Inc.
Consulting Engineers
Box 280068
San Francisco, CA 94128

Patricia M. Ryan
Director of Libraries/Cable Television
Board of Commissioners of the Township

of Lower Marion
75 East Lancaster Avenue
Ardmore, PA 19003

Cary S. Tepper, Esq.
Meyer Faller Weisman & Rosenberg, P.C.
4400 Jenifer Street, N.W.

Suite 380
Washington, DC 20015

David E. Tripp
Vice President

and Deputy Chief Legal Officer
SpectradYne, Inc.
1501 North Plano Road
Richardson, TX 75081

Grier C. Raclin
Gardner Carton & Douglas
1301 K Street, N.W.

Suite 900 East Tower
Washington, DC 20005



John D. Siever
John D. Thomas
Joseph R. Reifer
Cole Raywid & Braverman
1919 Pennsylvania Avenue, N.W.

Suite 200
Washington, DC 20006

Charles S. Walsh
Stuart F. Feldstein
Arthur Harding
Christopher Wood
Fleischman and Walsh
1400 16th Street, N.W.
Washington, DC 20036

Craig J. Blakeley
R. Clark Wadlow
Robert A. Beizer
Sidley & Austin
1722 I Street, N.W.
Washington, DC 20006

Randy Wright
General Manager
Agape Church, Inc.
P. O. Box 22007
Little Rock, AR 72221

John H. Midlen, Jr., Esq.
Midlen & Guillot, Chartered
3238 Prospect Street, N.W.
Washington, DC 20007

Herbert D. Miller, Jr.
Arthur B. Goodkind
Koteen & Naftlain

Suite 1000
1150 Connecticut Avenue, N.W.
Washington, DC 20036

Stephen R. Ross
Ross & Hardies
888 16th Street, N.W.

3rd Floor
Washington, DC 20006
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David G. Brugger
President
Marilyn Mohrman-Gillis
General Counsel
American Public Television Stations
1350 Connecticut Avenue, N.W.
Washington, DC 20036

James J. Popham
Vice President, General Counsel
Association of Independent Television

Stations, Inc.
1200 18th Street, N.w.

Suite 502
Washington, DC 20036

Debra L. Lee
Executive Vice President

and General Counsel
Black Entertainment Television
1232 31st Street, N.W.
Washington, DC 20007

Kristin C. Gerlach
Senior General Attorney

Law and Regulation
Capital Cities/ABC, Inc.
77 W. 66th Street
New York, NY 10023

Randolph H. Knight
President
Caribbean Communications Corp.
One Beltgen Place
St. Thomas, VI 00802

Mark W. Johnson
1634 I Street, N.W.
Washington, DC 20006

Robert G. Allen
Vice President/General Manager
Cedar Rapids Television Company
Box 816
Cedar Rapids, IA 52401

Brenda L. Fox
Dow Lohnes & Albertson
1255 23rd Street, N.W.
Washington, DC 20037

-3-



...

Stephen R. Effros
President
Community Antenna Television Association, Inc.
3950 Chain Bridge Road
Fairfax, VA 22030

Henry A. Solomon
Haley Bader & Potts
4350 N. Fairfax Drive

Suite 900
Arlington, VA 22203

Sol Schildhause
Farrow, Schildhause & Wilson
1400 16th Street, N.W.

Suite 501
Washington, DC 20036

Robert J. Rini
Rini & Coran, P.C.
1350 Connecticut Avenue, N.W.

Suite 900
Washington, DC 20036

Bradley C. Stillman
Gene Kimmelman
Consumer Federation of America
1424 16th Street, N.W.
Washington, DC 20036

Robert J. Sachs
Senior Vice President
Continental Cablevision
Pilot House
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Boston, MA 02110

Frank W. Lloyd
Howard J. SYmons
Lisa W. Schoenthaler
Mintz Levin Cohn Ferris Glovsky & Popeo, P.C.
701 Pennsylvania Avenue, N.W.

Suite 900
Washington, DC 20004

Allan A. Tuttle
Garret G. Rasmussen
Patton Boggs & Blow
2550 M Street, N.W.
Washington, DC 20037
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Barbara K. Gardner
Levinthal Senter & Lerman
2000 K Street, N.W.

Suite 600
Washington, DC 20006

Edwin M. Dersow
Executive Vice President and General Counsel
ESPN, Inc.
605 3rd Avenue
New York, NY 10158-0180

Molly Pauker, Esq.
Vice President -- Corporate and Legal Affairs
Fox Television Stations, Inc.
5151 Wisconsin Avenue, N.W.
Washington, DC 20016

Robert B. Jacobi
Cohn & Marks

Suite 600
1333 New Hampshire Avenue, N.W.
Washington, DC 20036

Tom W. Davidson
Margaret L. Tobey
Michael D. Beraga
Michael S. Ray
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1333 New Hampshire Avenue, N.W.

Suite 400
Washington, DC 20036

Jeffrey Moreno
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Donelan, Cleary & Wood
1275 K Street, N.W.

Suite 850
Washington, DC 20005

Louise I. Isakoff, Esq.
General Counsel
International Family Entertainment, Inc.
1000 Centerville Turnpike
Virginia Beach, VA 23463
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Timothy L. Crosby
Vice President
San Jacinto Television Corp.
Licensee of KTFH-TV
256 N. Belt Street

Suite 49
Houston, TX 77060

Henry M. Rivera
Ginsberg Feldman & Bress, Chartered
1250 Connecticut Avenue, N.W.

Suite 800
Washington, DC 20038

W. James McNaughton
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Suite 610
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Malrite Communications Group Inc.
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1660 W. 2nd Street
Cleveland, OH 44113

Gregory M. Schmidt
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1201 Pennsylvania Avenue, N.W.
Washington, DC 20044

Marvin Rosenberg
Paul J. Feldman
Fletcher Heald & Hildreth
11th Floor
1300 N. 17th Street
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Dan J. Alpert
1250 Connecticut Avenue, N.W.

#700
Washington, DC 20036

Frances Seghers
Motion Picture Association of American
1600 I Street, N.W.
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National Association of Broadcasters
1771 N Street, N.W.
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5335 Wisconsin Avenue, N.W.

Suite 300
Washington, DC 20015

Howard Monderer
National Broadcasting Company, Inc.

Suite 930 North
1331 Pennsylvania Avenue, N.W.
Washington, DC 20004

Robert N. Silber
Corporate Attorney
National Captioning Institute Inc.
5203 Leesburg Pike

15th Floor
Falls Church, VA 22041

Daniel L. Brenner
National Cable Television Association
1724 Massachusetts Avenue, N.W.
Washington, DC 20036

John F. Sturm
Senior Vice President

Goverment, Legal & Public Policy
Newspaper Association of America
National Press Building
529 14th Street, N.W.

Suite 440
Washington, DC 20045

Shelley E. Harms
NYNEX
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10605

Mark C. Ellison
G. Todd Hardy
Hardy & Ellison, P.C.
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Suite 100
Burke, VA 22015
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Dennis F. Begley
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1001 22nd Street, N.W.

Suite 350
Washington, DC 20037
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Senior Vice President

Government Affairs
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Alexandria, VA 22314
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May & Dunne, Chartered

Suite 520
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Roy F. Perkins, Jr.
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Barry D. Wood
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Suite 900
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Washington, DC 20037

Martin T. McCue
Vice President and General Counsel
United States Telephone Association
900 19th Street, N.W.

Suite 800
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Jeff Treeman
President
United Video, Inc.
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Tulsa, OK 74145
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Senior Vice President and General Counsel
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Bruce D. Collins, Esq.
Vice President and General Counsel
National Cable Satellite Corporation
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Chairman
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General Counsel
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General Manager
WJB-TV Limited Partnership
8423 South U.S. 1
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President
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